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GUJARAT AUTHORITY FOR ADVANCE RULING
(;]OODS AND SERVICI]S TAX

D/5, RAJYA KAR BHAVAN, ASHILA,M ROAD,
AIIME,DAI}AD _ 380 OO9.

ADVANCII RULING NO. GUJ/GAAMV2024/05
(IN APPLICA'IION NO. Advancc Ruling/SGS'I'&CGS f/2023lAIUI 3)

Date: -t3. ol-.2024

Mangaldas Mehta & Company I-td.,
House of Mangaldas,,
Opposite Sidi Saiyad Jali, I-al Darwaja,
Ahmedabad, GLI arat - 380 001 .

24AAACM4217Ct7.5
Office of the Assistant Commissioner of
State Tax, tlnit-3, Division-1,
Ahmedabad.
02.05.2023
(d)

Date of Personal Hearing 29.08.2023 &. 09.1 1 .2023

Present for the a licant Shri Soham Mashruwala CA

,tlfl'o*u'IMAFKET

)

Bricf facts:

Mangaldas Mehta & Company Ltd., House of Mangaldas, C)pposite

Sidi Saiyad Jali, I-al Darwaja, Ahmedabad, Gujarat 380 001 [or shorr-

'applicant'l runs a boutique hotel as well as a rcstaurant. 'fhc property is situatcd

in the old city and has been declared as a herirage property.'l'he applicant also

holds a certificate in this regard.

2. The applicant runs restaurant in the same premises where the hotel

rooms are situated. 'Ihe applicant also has a banquet in the same premiscs.'l'he

declared tariffacross all the seasons & months does not exceed Rs. 7,4991-. 'lhc

details of the heritage properties which houses the strategic business unit of the

applicant is as under:

Location of hc!!4gg Irrypqry
Oppositc Sidi Saiycd Jali, Old
Clity, Ahmcdabad.

agc of p rcnr rs

i) LIMG lhotcl roorns. spa & swintm

ii)
Green }Iouse

Stra ic husincss unit h ouscd/[,ls
aal,'s:

Name and address of the
applicant

GSTIN of the applicant

Clause(s) of Section 97(2)
of CGST i GGST Act, 2017 ,

under which the question(s)
raised.

Date of ap lication
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iv) Gammat [kids play arca]
v) Dev Viman [Banquet]
vi) Style shop [Retail outlet selling antique

goods & other itcmsl
vii) Kitchen
viii) Conci c

lreDqr . Old Ci1 Pol Kholi (HMG-1, HMG-2 ic Hotcl rooms

3. The applicant has a demarcated area for the heritage hotel room,

kitchen, courlyard & restaurant. As the declared tariff of the applicant falis

below I{s. 7500/- the applicanl charges 5% GST on the restaurant services.

4. The applicant by virtue of the mandatory rate of 5% GST for

rcstaurant scrvicc, is not entitled to claim ITC for the restaurant service &

provisions of section 16 of the CGST Act, 2017, do not apply to the

applicant in so far as the restaurant business is concemed.

samc arc exclusively for the purpose of business activity and taxable supply;
o thal as I'ar as provisions ol Rule 42 and 43 postulatc tho bilurcation ol' i

credil in proporlion ollurnover, the applicant urges that the basis of th
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'l'he applicant has further stated as follows:

o thal thcy havc 1o incur huge expendilure for upkeep and maintenance of heritage
propcrty;

o thal thcy capitalizc thc cxpcnses along with GS'l' & l'rrr rcvenuc cxpcnditurc
incurcd they inlcnd to claim Il'C;

o that thcrc arc usual running expenses which have also sullered GST;
o that in vicw of thc hcritagc status of thc prcmiscs, thcy can ncithor altcr, demolisl.r

or make structural altcrations ofthc said prcmises;
o thal they have alrcady claimcd a sum of Rs. 6,37,7 69/- bascd on area utilized for

kitchcn. reslaurant & other premises used as a hotel or used to run a heritage slorc

lcallcd as stylc shop l.
o thal thc prohibition to claim ITC is thrusted by virtue of the aforementioned

nolillcalion; that the embargo on the claim of ITC is no1 in place by virtue of
scction I 7 but the prohibition stems from the Central Tax rate notificalion,

o that when 5% GSf is charged on restaurant services, section 17 has no
significancc & thcrc is blanket prohibition; that by virlue of section l6(1), a
rcslriction is enlorced;

o the applicant furthor I'ccls that section l7(1) and (2) opcrate under spccific
circumstances and is thercforc not applicable in the present case; that as a
corollary. l{ules 42 and 43 of thc CGS'I l{ules. 201 7, would also no1 bc
applicable; that thc prohibition of section 17(5) is also not applicable;

o that the applicant uscs thc inputs lor the purpose ofbusincss only and is nowherc
cngaged in the busincss ofcxcmpt supply;

o that the applicant incurs various expenses for upkeep of propcrty; that thesc
cxpcnscs are in the nature of electrical repairs, housekeeping. etc;

o that thcsc cxpcnses have no direct correlation with the restaurant business; that
thc applicant is of the vicw that the claim of I'IC of the said expenses is
admissiblc in toto; that when the expenditure falls outside the tentacles ofsestion
17(5), ITC of expenditure which are general in nature is admissible sincc thc
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premiscs for each stratcgic business unit is a propcr baromctcr lor thc allocation
of thc common input tax crediti

o the applicant is ol the opinion that the claim ol l l'Cl is rcquircd to bc apportioncd
on the base ofthe squarc foot and not on the basis ofpro ratc turnovcr;

o that the restaurant service ofthe applicant cannot bc considercd as excrnpt supply
and is a taxablc supply;

o that they use the input. input services and capital goods for business purposc only
and not for any othcr purpose;

o rate notification providcs tbr prohibition of I'fC and the said powcr is cxcrciscd
u/s 16:

o the provisions ofsection l7 does not apply to rcslaurant busincss & conscqucntly
Rule 42 would not comc into play.

6. In light of the foregoing submissions, the applicant has sought

advance ruling on the below mentioned question vrz

(i) Whcther the applicant is cntitlcd to claim input tax credit ol'the expcnses incurrcd
Ibr thc gcneral cxpenscs ol the Company which arc meanl lbr thc purposc ol
business?
(ii) Whether the applicant is cntitled to enjoy the bencfit ofthc input tax crcdit bascd

on the square fool & arca of usagc of the prcmises?
(iii) Whether thc provisions olRulc 42143 olthe CGS'I- Rulcs, read w'ith SGS'I' Ilules
are not applicablc to the claim olthe inpul tax credit ofthe applicant as thc declarcd
tariff o1' thc hotel rooms ncvcr exccods
Rs. 74991 at any time during the year.

7. Personal hearing in the matter was held on 29.08.2023 wherein the

applicant was represented by Shri Soham Mashruwala, CA and Shri Bipin

Mistry, Deputy Finance Officer of the applicant. They reiteratcd the submission

made in the application. A further hearing in the matter was held on 9.1 1.2023

wherein Shri Soham Mashruwala, CA appeared along with Shri Bipin Mistry,

Deputy Finance Officer of the applicant and sought 15 days time to submit

additional submissions.

8. In the additional submission dated29.12.2023 the applicant stated as

follows:

r that they discharge GST under restaurant service @ 5oh; that they do not
avail any ITC on restaurant business;

o that they wish to clairn various credit now;
o that the restriction on I IC is placed through a rate notification utilizing

the powers under section l6 & hence the question of entering provision
of section 17 does not arise;

r that none of the limbs of section 17 apply in the present case;
. that it can be sagely concluded that the restaurant service wh

5% GST is never an exempt supply;

\

ich a
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'l'he additional submission, we find are a repetition of the submissions made
with thc application.

9. At the outset, we would like to state that the provisions of both the

CGS'I' Act and the GGS I Act are the same except for certain provisions.
'Ihercfiore, unlcss a mention is specifically made to such dissimilar provisions,

a reference to the CGST Act would also mean a reference to the same provisions

under the GGST Act.

10. Wc havc considercd the submissions rnadc by the applicant in their

application lbr advance ruling as well as the submissions made during the

coursc of personal hearing. We have also considered the issue involved, the

rclevant facts & the applicant's submission/interpretation of law in respect of

question on which the advance ruling is sought.

I l. l]cfore dcaling with to the submissions made by the applicant, we

would like to reproduce the relcvant sections for ease of reference:

7-Ccnt ral 'l'ax 2011

Ratc of (lS I o n intra-Statc suDDlv of soccific serviccs rr ith Scrvice Code-l ariff (SAC)

In cxcrcisc ol'thc powcrs conlerrcd by sub-section (l) ofscction 9, sub-scction (l) ofscction
I l. sub-scction (5) ot'scction l5 and sub-section (l) ol scction l6 olthc Central Goods and
Scrviccs 'l ax Act, 2017 (12 of 2017). thc Central Govemment, on the recommendations of
thc Council. and on being satislled that it is nccessary in the public interest so to do, hereby
nolifics that thc ccntral 1ax, on thc intra-State supply of serviccs ol description as spccificd
in column (3) ol-thc 'fablc bclow. falling undcr Chaptcr, Section or Heading of scheme of
classilicalion ol'scrvices as specificd in column (2), shall be levicd at the ratc as specified in
thc corrcsponding entry in column (4), subject to thc conditions as specified in the
corresponding ontry in column (5) ofthc said'l'able :-

l.AIlt.tl
sl

No
Chaptcr. Scction

or Ilcading

(l) (2)
'7 Ilcading()963

(Accommodation,
food and
bevcragc
scrvices)

I{ate
(pcr

ccnt.)

Condition

(J)

6

(s)
(i) Supply. by way ofor as parl ofany scrvicc or in any othcr
rnanncr whatsocvcr. ofgoods. bcing lbod or any othcr aniclc
frlr human consunrption or drink. whcrc such supply or scrvice
is ltrr cash, dcfcrrcd payment or othcr valuable consideration,
providcd by a restaurant, eating joint including mcss, cantcen,
ncithcr having thc facility of air-conditioning or central air-
heating in any pan ofthe establishment. at any timc during the
ycar nor having Iicence or permit or by whatever name called
to scrvc alcoholic liquor lor human consumption.

(ii) Accommodation in hotcls, inns, guest houscs, clubs.
campsiles or othcr commercial placcs mcant for rcsidential or

I)escription of Servicc

(3)

6 ffi itY I
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lodging purposes having declared tariff of a unit of
accommodation of one thousand rupees and abovc but less
than two thousand five hundrcd rupees per unit per day or
equivalcnt.
Explanution. - "declared tarifl includes chargcs lor all
amcnitics provided in the unit of accommodation (givcn on
rent lbr stay) like furniturc. air conditioncr. reliigcralors or
any other amenities, but without cxcluding any discount
offcrcd on the published chargcs for such unit.

(iii) Supply, by way ofor as pan ofany servicc or in any othcr
manner whatsoever, ofg,oods, being food or any othcr article
for human consumption or any drink, where such supply or
scrvicc is for cash, defcrrcd payment or other valuablc
considcration, provided by a restaurant, eating joint including
mcss, cantcen, having licence or permit or by whatcvcr name
callcd to scrvc alcoholic liquor lor human consurnption

9

(iv) Supply, by way ofor as parl ofany service or in any othcr
manncr whatsoever, of goods, being food or any othcr articlc
for human consumption or any drink, where such supply or
scrvicc is for cash, deferred payment or other valuablc
consideration, provided by a rcstaurant. eating joint including
mcss, cantccn. having thc facility ol'air-conditioning or ccntral
air-hcating in any part ofthc cstablishnrcnt, at any timc during
thc ycar.

(v) Supply. by way ofor as pan ofany scrvicc or in an,v- othcr
manncr whatsoever in outdoor catcring whcrcin goods. bcing
food or any other article for human consumption or any drink
(whcthcr or not alcoholic liquor for human consumption), as a
part ofsuch outdoor catering and such supply or scrvicc is for
cash, del'erred payment or other valuablc considcration.

I

(vi) Accommodation in hotels, inns, guest houscs, clubs.
campsitcs or othcr commercial placas meant for rcsidcntial or
lodging purposes having declarcd tariff of a unit o[
accommodation of two thousand five hundrcd rupccs and
abovc but lcss than seven thousand fiye hundrcd rupccs pcr
unit pcr day or equivalent.
Explanalion.- "declared tarilf includes chargcs lbr all
amenitics provided in the unit of accommodation (givcn on
rcnt for stay) like fumiturc. air conditioncr, rcli'igcrators or
any othcr amenities. but without cxcluding anl discount
offcrcd on the published chargcs lbr such unit.

(vii) Supply, by way ofor as pan ol-any scrvicc or in an\ othcr
nranncr whatsocvcr, of goods. including but not limitcd to
food or any other anicle lor human consumption or any drink
(whcther or not alcoholic li<1uor lbr human consumption).
whcrc such supply or servicc is for cash. deferrcd paymcnt or
other valuable consideration, in a prcmises (including hotcl,
convcntion center. club, pandal, shamiana or any othcr placc,
spccially arrangcd for organising a function) togcthcr with
renting of such premises.

l-1

9

q

9

(viii) Accommodation in hotcls including five star hotcls. inns.
gucsl houscs, clubs, carnpsitcs or othcr commcrcial placcs
meant lbr residential or lodging purposcs having dcclarcd
tariff of a unit of accommodation of sevcn thousand and fivc
hundrcd rupces and above pcr unit pcr day or cquivalcnt.

l',xplunution. - 'declarcd tariff includcs chargcs lirr all
amcnitics providcd in thc unit of accommodation (givcn on
rcnt lbr stay) likc furniturc. air conditioner. rcliigcrators or
any otlrcr anrcnitics, bul without cxcluding any discounl
oll'ercd on thc publishcd chargcs lbr such unit.

(ix) Accommodation, food and bcvcrage serviccs othcr than
(i). (ii). (iii). (iv), (v), (vi), (vii) and (viii) abovc.

c tion No.46/20I7-C.T. dutel l4-l l-r oti
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CSI'ILatcs lbr services by rcslaurants, Job work on Handicraft goods and Works
contract lbr spccified Construction services - Amcndment to Notification No.
I I /201 7-C..1 . (l{ate)

In lhc suid notilicalion. in the Tablc. -

(ii) against scrial number 7. -
(a) tbr itcm (i) in column (3) and thc cntries relating thercto in columns (3). (4) and (5). the lollowing

shall bc substituted, namcly :-

(l) (.1 ) (5)

"(i) Suppl)'. by way ol or as pafl olany service or in any other marner
rvhatsoevcr. of goods. bcing lbod or any other anicle for human
consumption or drink. whcrc such supply or service is for cash. deferred
pnlrncnt or olher laluahlc considcration. provided b; a rcstaurarrt. eating

ioinl illcluding mess. cantccn. rvhethcr tbr consumption on or aNa! tiom
thc prcnriscs whcre such lix)d or anv other aniclc lbr human consumption
ol drink is supplied. other than those localed in thc prcmiscs ofhotcls. inns.
gucsl houses. clubs. campsitcs or other commercial places mcant lbr
rcsidential or lodging purposes having dcclared tariff of any unit of
lccommodation ofscven thousand five hundred rupecs and abovc pcr unit
pcr da) or equivalent.

tlplafialion. - "dcclared tarilf' includes charges for all amcnities provided
in the unit oi accommodation (given on rent for stay) like fumiturc. air-
conditioner. rcfrigerators or any othcr amenities. but withoul cxcluding any
discounl ollered on thc published charges for such unit.

2.5 Provided that
credit of inpur
ta'i chargcd on
goods and
serviccs uscd
in supplying
the service has
not been taken

IPlease refer to
Erplahalion
no. (iv)1";

(h) lbr itcm (iii) in column (3) and the entries relating thereto in columns (3), (4) and (5). the following
shall bc substituted. namely :-

(3)

''( iii ) Suppl_,". by way ofor as pan ofany service or in any other rnanner whatsoever.
ol goods. being food or any other article for human consumption or any drink. whcrc
such suppll or servicc is lbr cash. dcltrred payment or othcr valuable conside.ation.
providcd by a rcstaurant- cating joint including mcss. canteen. whethcr lor
consunrplion on or a\{a} liom lhc prcmiscs where such lood or anv other aniclc for
hum n c(nrsumplion or drink is supplied. locatcd in the prcmiscs oihotels. inns. guesl
houscs. clubs. carrpsitcs or othcr commcrcial placcs meant for rcsidcntial or hdging
purposcs having dcclarcd tarill'ol irny unit ofaccornrrodation ol scvcn thousand Ilvc
hundrcd rupees and abovc pcr unil per day or equivalcnt.

lixplunation. - "declarcd tarifl' includes charges forallamenities provided in the unit
ofaccommodation (given on rcnl lbr stay) like furniturc. air conditioner. rcfrigerators
or n) other amenities. but without excluding any discount offcred on the publishcd
chargcs lbr such unil.

(c) thc itcm 1i\') in column (3) and the entries relating therelo in columns (3). (4) and (5). shall be omined:

(d) in itcm (i\). in column (3). lbr the entry. the following entry shall bc substituted. namcl) :-

''(ix) Accommodation. Ibod and beverage scrvices other than (ii). (iii). (v). (vi). (vii) and ( viii) above.

Iivl.uation. - For thc rcmoval ofdoubt. it is hereby claritied that, supply, by way ofor as pan of any servicc
or in any other manner whatsoever. of goods. being food or any other articlc for human consumplion or
drink. whcrc such supply or service is for cash, deferred paymcnt or olher valuable consideration. provided
bl., a rcstaurant. eatingjoint including mess. canteen. whether lbr consumption on or away from the premiscs
$hcrc such lbod or anl-' other articlc tbr humao consumption or drink is supplied. other than thosc located in
thc prcmiscs ofhotels. inns. guest houscs. clubs. campsites or other commercial places meanl for rcsidential
or lodging purposes having declared tariffofany unit ofaccommodation of seven thousand five hundred
rupccs ilnd abo\c pcr unit per dal or cquivalcnt shall atlract ccnlral ta\ a/r' 2.59o withoul an! inpul tax credit
undcr ilcrn (i)irbole and shall nolhclcviedattheratcasspecilledundcrthisenlD.:

r lNrttilication No. l -l/20l8-C.7. (Rote), dated 26-7-2018J
lcffcctivc from 21.7 -20l8l

CGST Ratcs on intrs-State supply of spccificd scrvices 
- 

Amcndment to Notification No.
I l/2017-C,'l'. (Rate)

ln thc said notification. in the'table. -
(i) againsl scrial number 7. in colunn (3).-

(a) {br item (i) and the entrics rclating thereto in columns (3), (4) and (5), the following shall

(.1) (5)

9

(3) t{) I

substitutcd. namely :-
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"(i) Supply, by way ofor as part of any service, ofgoods, being lood or
an) other article for human consumption or any drink, provided by a

restaurant, eating.ioint including mess, cantcen. whether fbr consumption
on or away from the premises where such tbod or any other anicle fbr
human consumption or drink is supplicd. other than thosc located in the
premises of hotels. inns. gucst houses. clubs. campsites or other
commercial places meant for residential or

2.5 Provided that
credit of input
tax charged on
goods and
services used in
supplying the
service hiL\ not
been taken

lPlease rel'er to
Explanation no.
(iv)l

lodging purposes having declared tarif[ of any unit of accommodation ol'
seven thousand five hundred rupees and abovc per unit pcr day or
equivalent.

E\planation /. - This ite includes such supply at a carltccn- ficss.
caf'eteria or dining space ofan institution such as a school. collcgc. hospilal.
induslrial uni1, oflice. by such institulion or by any other person based on
a contractual arrangement with such institution tbr such supply. provided
that such supply is not event based or occasional.

Lxplanation 2. - This item excludgs the supplies covered under item 7(v).

Explanalion J. - "declared tarill includes charges for all amenities
providcd in thc unit of accommodation (given on renl for slay) like
ltrniturc. air conditioner. relrigerators or an) other amenities. but withoui
excluding any discount offered on the published chargcs t'br such unit.

(b) in items (ii), (vi) and (viii),-

(A) for the words "declared tariff wherever they occur, the words "value of supply" shall be
substituted;

(B) the Explanation shall be omitted:

(c) for item (v), and the entries relating thereto in columns (3) (4) and (5), the following shall be
substituted, namely :-

(l ) (lr
-(v) Supply. by wa),ofor as part ofany servicc. ofgoods. being food or an)
other aniclc lbr human consumption or any drink. al Exhibilion I Ialls. lrl!cllts.
Conferences. Marriage Halls and other outdoor or indoor lirnclions that are
event based and occasiooal in nalure.

ol lcI ation No.20/2019-C.7. le dated 30-9-2019
Ieffectivc from 1.10.2019]

CGS'I' rates for intra-State supply of spccified services - Amcrrdment to Notification No.

I t/2017-c.T. (Rare)

In the said notification. -

(i) in the Table. -
(a) against serial numbfl 7, ior the enlries relating thcrcro in column (3). (4) and (J). rhe lbllowin! items

and entries shall be substituted. namcly. -

(.1 ) (l) (j)

2.5 Provided thal crcdit ol input
tax chargcd on goods and
services uscd in supplf ing
the service has not been
taken lPlease rcfcr 1()

Erylanation No- \iv)]

(iv) Supply of 'outdoor catering', at premises other than specified
premises' provided by any person other than -

(a) suppliers providing 'hotel accommodalion' at specilied premises'.
or

l)11)\ idcd rhal crc

rh

tari chargcd
services uscd

the scrvicc
pl

''(i) Suppl) of holel acconnnodation' having value ofsupply ol-a unil of
accommodation above one thousand rupees but less than or equal to sevcn
thousand five hundrcd rupees per unit per day or equivalcnt.

(ii) Supply of'restauranl service' othcr than at 'specified prcmises'

(iii) Supply of goods. being food or any other article lbr human
consumption or any drink. by the Indian Railways or Indian Railways
Catering and Tourism Corporation t-td. or thcir Iicensees. whether in trains
or at platforms.

2.5 Provided that credit of input
tax charged on goods and
services uscd in supplying
the service has not been
takcn [Plcase ret'er to
Lxplanation No. (ivll -r^

Iu2.5
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(v) Co,nposite supply of ouldoor catcring' together with renting of
prc iscs (including hotel. convention center. club, pandal, shamiana or any
olher place. spccially arranged for organising a function) at premises other
than specified prcmiscs' provided by any person othcr than -

(a) supplicrsproviding holclaccommodation'at'specifiedpremises'.
or

{h) .rrppliers locatcd in specitled premises'.

(vi) Accomrnodation. fi)od nd heveragcscrvices othcrthan (i) to(v) above

(a) lor thc rcmoval ol-doubt. ir is hcrcby clarified that. supplies

covcred t) items (ii). (iii). (iv) and (v) in column (3) shall attract ccnrral lax
prescribed lgainst them in column (4) subjcct to conditions specificd against
then1 in column (5). which is a mandator_v rate and shall not be levied at the
ralc t1s spccilied under this enlry.
(b) lhis cntry covcrs supph ol-'restaurant scrvice'at specilied prcmises'
(c) l'his entr)'covers supplv of hotcl accommodation' having value of
suppl) ol a unit ol'accommodation abovc scven thousand five hundrcd rupees
pet'unit per dav or cquivalcnt.
(d) lhis cntry covcrs supply ol'ouldoor catering'. provided by suppliers
providing -hotel accommodation' at specified premises'. or suppliers
locatcd in specified premises'.
(e) -lhis cntr) covers compositc supply of outdoor catering' together with
rcnling of premises (including hotcl. convention center. club. pandal.
shhmiana or anY other placc. spccially arrangcd lbr organising a function)
provided b1 supplicrs providirg hotcl accommodation at 'spccificd
premiscs . or supplicrs locatcd in 'spccilicd remlses

(iii) in paragraph 4 relating lo explanation. aller clause (xxxi). the following clauses shall be insened, narncly :-
''(xr\ii) Rcstaurant scrvicc' means suppll. by way ofor as part olany service. ofgoods. bcing fbod or
an\ other aniclc fbr human consumption or any drink. provided by a rcstaurant. eatingjoinl including mess,
canteen. whether lor consumption on or away from the premises where such food or any other article for
human consumption or drink is supplied.

(x)ixiii) 'Outdoor catering' means supply. by way olor as part ofany scrvice. ofgoods, being food or any
other article lbr human consumption or any drink, at Exhibition Halls, Events, Confercnces. Maniage Halls
and other outdoor or indoor functions that are event based and occasional in nature.

(xr\iv) 'Hotel accommodation mcans supply. by way of accommodation in hotels. inns. guest houses.
cluhs- canlpsitcs or othcr commcrcial placcs mcant for rcsidential or lodging purposes including the supply
of tirne share usage righls by way of accommodation.

(xxrv) Declared tarifl. nleans charges for all amenities provided in the unit ofaccommodation (given on
rent lbr stay) Iike lurniture. air-conditioner, rcfrigeralors or any other amenities. but without excluding any
discount offered on the published chargcs lbr such unit.

(xxxvi) 'Specified premises' means premises providing'hotel accommodation' services having declared
tari[,'ol'any unil ol' accommodation above scven thousand five hundred rupees per unit per day or
cquivalcnt.'.

I cffcclivc from 111.7.20221

CGS'I' Ratcs on intra-Statc supply of specified services - Am€ndment to Notification No,

I l/2017-C.T. (Ratc)

In thc said notillcation. -

(A) in the l able, -
(ll) against serial number 7, in column (3), in item (i), the words "above one thousand rupees buf'shall

be omitted:

CT]N'I'IIAL (;oODS AND SI'RVICES ACT,20I7 lrclcvant cxtractsl
- Sccfion 2. I)efinitions--

(l7) "husiness" incl des -

ld) any trdde, con prce, man fActure, profbssion, vocation, adventu'e, wager ot otry other sim
.tctirity, i helher ot not it is Jbr u pecuniary beneJit:
(b) aq, aclivity or transdction in conneclion wilh or incidental or ancillary to sub-clause (a);

(b) suppliers locatcd in 'specified premises' Explanation (iy))

2.5 Providcd that credit of input
tax charged on goods and
scrvices used in supplying
thc service has not bcen
taken [Pleasc refer to
L\planation (w)]

9
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(108) ,'taxable supply" means a supply ofgoods or scrvices or both which is leviable to tax undcr this Act:

(47) .,exempt supply'' means supply ofany goods or services or both which attracts nil ratc oftax or which

may be wholly exempt from tax undcr section I l, or under section 6 ofthc Integrated Goods and Scrviccs
'l'ax Act, and includes non-taxable supply;

> Section 16. Eligibility ond condilions fot toking input t4,\ crcdit.-

( I ) Every registered person shall, subiecl to such conditions qnd restrictions as nay he pres-cribc.'l anJ in the

,orn"r'rp"ii7rd i, iection 49. be enlitled to take credit ofinput tax chqrged on any suppll, ofgoodti or services

or both ti him which are used or interuled to be used in ,he course or furtheronce of his business and the soid
qmount shall be credited to the electronic credit ledger ofsuch person

(2) Notteihsrqnding anything conrained in this section, no regislered person shall be entitled lo the credit of
qny inpul lqx in respect of any supply ol goods or services or bolh lo him unless,-

(q) he is in possession of a tax invoice or debil note issued by a supplier registered under lhis

Act, or such other tax paying documents as mqy be p!qs!Libg!!;
t 
[(aa) the details of rie invoice or debit note referred to in clause (a) has been furnished by lhe

iupplier in the stqtenent of outward supplies and such detqils haye been comnunicated lo the

ricipient ofsuch invoice or debit nore in the manner specified under section 37:l

ft) he has received the goo.ls or seruices or both.
2 [Erplanation.- For the purposes of this clause, it shall be deemecl that rhe registered

person has received the goods or, as the cqse mt 'be services-.(i)wherelhegoo1lsaredeliveredbl.lheslppliertoorecipienlorun)|olhe|Persononlhe

direcrion ofsuch regislered person. whether acling os an lgent or other'n'ise, he[('rc or

during mot ement of goods, either by u'o1' o/ n'unsfer of tktcurnents of titlc to goods ot'

olheneise:
(ii) where the services are provided by the supplier t<t ary person on the direction oJ und

on occounl ofsuch registered Person;l
t[(bq) the details of input tqr credit in respect o/ the said suppll, sslnlnyri.rte.l to such

regislered person under section 38 hqs not been resfficred:l

Gl subiect to the provisions ofl [scslpt:lf 5 f **]1, the tox charged in respect ofsuch suppll'

has b;en qctually paid to the Government, eilher in cash or through utilisqtion o/ inpul tax

credit admissible in respecl ofthe said supply; and
(d) he hqs furnished lhe return under section 39:

Provided that where the goods against an irwoice are received in lots or inslalments,

the registered person shall be entitled lo take credit upon receipl ol lhe losl lol or
inslalmenl:

Provided further thol where a recipient.[oils lo pd)' lo lhe sttpplier oJ goods or serviccs

or both, olher thdn lhe supplies on which tax is pttyuble on reverse churge basis lhc

amount tovdr..ls lhe value ofsuppll' ulong\a'ith ld'\ po)'qblc thereon u'ilhih o Period of

one hundretl und eighty dul's liom lhe dqlc o/ i\suc of invtice h.t the supplier' un
qmount equ.)l to lhe inpul tax credil uluiled bl lhe recipienl shull bc addcd n his

ouq tax liability, alongwith inlerest lhereon, in such manner as no1' be p79;91[91!

Provided qlso that the recipient shall be entitled to uvail oflhc uedit ol input tqx on

payment made by him ofthe omounl lowards the value oJ supply o.f goods ot services

(c) any activity or transaction in lhe nalure ofsub-clause (a), whelher or not lhere is volume liequenq"
conrinuity or regulqrity ofsuch transaclion:
(d) srpply or ocquisition of goods including capitol goods and services in connection vilh
commencement or cktsure of business:
(e) provision by a club, qssociqlion, socieq,, or uny such bodl' (fttr u subscription or an.v other

considerqtion) ofthe Jacilities or benejits to its members:
(fl admission, for a considerqtion, ofPersons lo any premises:

(&) services supplied b), q person qs the holder ofan ofice which has been accepted by him in the course

or furtherqnce of his trade, profession or vocation:
(h) t[activities ofa race club including by wqy oftotalisator or q license lo book maker or activities of
a licensed book maker in such club: andl
(i) ony activity or tronsaclion undertaken by the Cental Government, a SlQle Government or ony local

authority in v)hich they are engaged os Public quthorities:

or both along with tax payuble thereon.

,leclion 17. ,lppotlio ne t o.l crcdil tnd blocka crelits.- =
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/ I ) llhere the goods or sen)ices or bolh are used by the registered person partly for rhe purpose .f
an1'business and purtly./br other purposes. lhe qmount of Uedit shall be restricted to so muih ol thie
input tot as is aurihutable to the purposes of his business.

l)1 Lllrcre the gootl:t or senitcs or borh qre used b1,the regisrere.l person portly.for effecting taxahle
suppliet in.luding :ero-rated supplies under this Act or under the lntegrotetl cootls and seiices I ax
Act und partlyJir elJbcting exenpt supplies under the said Aas, the amount ofcredil shall he restricted
to so nuch of the input rax as is auriburdble to the sqid taxable supplies including zero-rated supplies.

12. We find that the first question on which ruling is sought is whether

they are entitled to claim ITC of the expenses incurred for the general expenses

of'thc Company which are meant for the purpose of business. The applicant

has statcd that they are providing restaurant services and discharging GST @
5% by availing thc benelit ol'notification lll2olT-c'l (Rate) as amended. Thc

notillcation along with its amendment are reproduc ed supra. what is in voguc

today is nolification No. 2012019-cr (Rate) dated 30.9.2019, effective from

l.l0'2019, lamcnding basic notification No. l r/20r7-cr (Rare)] which states as

fbllows:

( ii) Supply ol' 'rcstaurant
scrvice' other than arspecified
premiscs'

Provided that crcdit ol'input tiu charged on goods and
services used in supplying thc servicc has not becn
takcn fPlease refcr to expl.rr?arlor No. (iv)]

1.5

Irrom a barc rcading of thc condition stipulated above it is evident that the

bcnellt ol'thc cxemprion notification is available only if'crcdit of ITC on goods

and serviccs uscd in supplying the service has not bcen taken. 'l'his is ais<r

subjcct kr thc condition that the restaurant scrvice is other than at the speci lled

, which in tcnns ol notification means premises providing ,hotelrcllllscs

accornmodation' services having declared tariff of any unit of accommodation

above seven thousand five hundred rupees per unit per day or equivalent. The

applicant is on record stating that he runs a boutique hotel as well as a restauranr;

that the restaurant is in the same premises where the hotel rooms are situated;

that the declared tariff [which means charges for all amenities provided in the

unit o l' accornmodation (givcn on rent lor stay) likc fumiture, air-conditioner.

rclrigcrators or any othcr amcnitics, but without excluding any discount offcred

on thc published charges lor such unit], throughout the year remains below Rs.

7 ,499/-. Iiurther explanation (iv) to basic notification states as under:
(iv1 Wherever a rate has been prescribed in this noti/ication subjeu ro the
condition that c'redit oJ inpul rax charged on goods or services usietl in supply
ser|ice has not heen taken, it shall mean that.-

(

i,i,w.F{
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(a) credit of input tax charged on goods or services used exclusively in
supplying such service has not been taken; ond
(b) credit ol input tax charged on goods or services used partly./br supplying
such service and parlly .for fficting other supplies eligible .ftr input lax
credils, is reversed as i/ supply oJ such service is an exempt supply und
attracts provisions of sub-section (2) ofsection l7 of the Central Goods and
Services I'ax Acl. 2017 and lhe rules mude thereunder.

13. A conjoint reading of the facts mentioned above with the wording

in the notification under which the applicant discharges GS'l', depicts that the

applicant by virtue of providing restaurant service at a premiscs othcr than at a

specified premises is eligible for availing the benefit of the notification subject

to the condition that input tax charged on goods and services used in supplying

the service has not been taken.

14. So, the applicant is not eligible to claim ITC incurred in respect of

restaurant service. The applicant has sought a ruling as to whethcr they are

entitled to claim ITC of the expenses incurred lor the general cxpenses ol the

Company. Here we find that explanation (iv) reproduced supra would come to

play meaning thereby that credit of input tax chargcd on goods or scrviccs uscd

exclusively in supplying restaurant service is not eligible. Irurthcr, credit ol
input tax charged on goods or services used partly for supplying such service

and partly for effecting other supplies eligible for I'lC, is reversed as ifsupply

ofsuch service is an exempt supply attracting provisions ofscction l7(2) olthe

CGST Act, 2017 and the rules made thereunder. l'he applicant has not

mentioned as to what other supplies are being made by them. Non mentioning

of the details of such other supplies, if any, by the applicant has rcsulted in a

situation wherein we can only state that ilTsince they are only providing

restaurant services the question of availing I'l'C in respect olexpenscs incurrcd

for general expenses of company, does not arise. However, il they arc engaged

in providing certain other supplies eligible for ITC, information ol'which we

are not privy to, in such a situation explanation (iv) (b) of the basic notification

No. 11/2017-CT (Rate) would apply and credit would be eligible subjccr to rhe

15.

whcther they are cntitlcd to enjoy the benefit ol'the inpur tax crcdit basc
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square loot & arca ofusage olthe premises. In view ofour finding in paragraph

14, ifthe applicant is engaged in providing certain other supplies eligible for

I'l'C, information of which we are not privy to, in such a situation explanation

(iv) (b) olthe basic notification No. I l/2017-CT (Rate) would apply and credit

would bc cligiblc subjcct to the same. The credit however, shall be restricted in

tcrrns ol'section 17(2) olthe CGST Act, 201 7. The manner of determination ol'

I'l'C in rcspect of inputs or input services and reversal thcreof would clearly bc

govemed by ILule 42 ol the CGST Rules, 2017. Likewise, in the manner of
dctermination ol ITC in respect of capital goods and reversal thereof would

clcarly bc governcd by Itule 43 of the CGS1' Rules, 2017.

16. 'l-he applicant has stated that section 17 of the CGST Act,2017

would not be applicablc to the present case. However, we do not find any merit

in the argument morc so sincc we find that the argument is made ignoring

cxplanation (iv) olthc basic notification no. I l/2017-C'l(ltate) dated 28.6.2017.

17. Moving on to the last question of the applicant, whether the

provisions of I{ule 42143 of the CGST Rules, read with SGST Rules are not

applicablc to thc claim oll-l'C of the applicant as the declared tariff of the hotel

roorns ncvcr cxceeds I\s. 7,4991- at any time during the year, we find that the

same is already answered in para 15. 'fhe provisions of Rule 42143 ofthe CGST

ILules, rcad with SGS'I'Rules are applicable to the claim ollTC of the applicant.

IU. Wc would also like to rely on the judgement of the Constitution

Ilcnch olthe Flon'ble Supreme Court in the case of Dilip Kumar & Company

[:o ts 1:o ty r,r.r' 577 (sc)] wherein it was held as follows:

52, 'l'o sum up, u,e answer the reJbrence holding as under -

(f) ixemption notiJication should be interpreted strictly: the burden of
proving applicability u'ould be on the assessee to show lhat his case comes
v,ithin the parameters o.f the exemption clause or exemption notiJicotion.
(2) Il/hen there is ombiguity in exemption notification which is subject to
strict inlerpretation, the bene/it oJ such ambiguity cannot be claimed by the
subiccl/assessee and il musl be interpreted in.favour of the revenue.
(3) 'l'he rutio in Sun lixport case (supra) is nol correct ond all thc
det'isions which lorsk similar vieu, os in Sun lixport case (supra) st
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19. In the light of the foregoing, we rule as undcr:

RULIN(;

(i) Whether the applicant is entitled to claim input tax credit o1- the
expenses incurred for the general expenses ol the Company which are
meant for the purpose ofbusiness?

The ruling is in terms of para l4 abovc.

(ii) Whether the applicant is entitled to cnjoy thc bcnefit ol the input tax
crcdit based on the square foot & area ofusage ofthc prcmiscs?

The ruling is in tcrms of para l5 and l6 abovc.

(iii) Whether the provisions ol Rulc 42143 ol- thc CGS'I' Itulcs, r'cad with
SGST Rules are not applicable to the claim of the input tax credit ol-the
applicant as the declared tariff of the hotel rooms never excecds
Rs.74991- at any time during the year.

(RIDDHESH RAVAL)

MEMBER (SGST)

Place: Ahmedabad

Date: 03. oz.LoL.1

(AMI'I'KTJM

MEMIIER ((l
)

The ruling is in terms of para l7 abovc.

4

Y

Page 13 of 13


